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The information contained in this briefing note has been assembled by CMS
Hasche Sigle for BIPAR. It serves as general information and guidance on mat-
ters of interest, and is intended for the personal use of the reader only. Neither
BIPAR nor CMS Hasche Sigle nor any other CMS member firm including CMS
Legal Services EEIG and their connected businesses (CMS) accept liability for
any actions taken as a response hereto. The information is provided on the un-
derstanding that the authors and publishers are not herein engaged in rendering
any legal, accounting, tax or other professional advice or services. As such, it
should not be used as a substitute for consultation.

The information in this briefing note is not to be deemed to establish a contrac-
tual relationship between CMS and the reader. While we have made every at-
tempt to ensure that the information contained in this briefing note has been ob-
tained and arranged with due care, neither BIPAR nor CMS are responsible for
any inaccuracies, errors or omissions contained in or relating to this information.

BIPAR and CMS reserve the right to amend or update the information at any
time.

Contact @ CMS: Dr. Winfried Schnepp (winfried.schnepp@cms-hs.com) and
Dr. Frank Puttgen (frank.puettgen@cms-hs.com)
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Editorial

The Directive (EU) 2016/97 of 20 January 2016 on
insurance distribution (IDD) authorises the European
Commission to adopt certain delegated regulations to
define more precisely various regulatory requirements
of the IDD. Such authorisations apply — generally with
respect to all insurance products concerned except for
those concerning large risks — to the topic product
oversight and governance requirements (Art. 25 IDD)
and - solely with respect to insurance-based
investment products — to the topics management of
conflicts of interest (Art. 27 and Art. 28 IDD),
inducements (Art. 29 IDD) and assessment of suitability
and appropriateness and reporting to customers (Art.
30 IDD).

The EU Parliament and the Council expressed no
objections, and the delegated regulations were
published in the Official Journal of the European Union
on 20 December 2017 (L 341/1, L 341/8).

The IDD and the delegated regulations were originally
intended to apply from 23 February 2018, but on 20
December 2017 the European Commission proposed
pushing back the application date of the IDD by seven
months to 1 October 2018.

As a reason for its proposal, the European Commission
cited the need to allow more time for insurance
companies and insurance distributors to better prepare
for the proper and effective implementation of the
Directive and to implement the technical and
organisational changes necessary to comply with the
delegated regulations.

This proposal was adopted by the European Parliament
and the Council on 14 March 2018, with retroactive
effect as of the initial application date of the IDD and
published on 19 March 2018 (L 76/28). Member States
are now required to adopt and publish the necessary
laws, regulations and administrative provisions
implementing the IDD by 1 July 2018 and to apply them
by 1 October 2018 at the latest.

In order to aline the application of the delegated
regulations to the new application date of the IDD, a
separate act was published on 6 April 2018 (L 90/59).
According to this act, the delegated regulations
concerning product oversight and governance (POG)
and insurance-based investment products (IBIPs) will
apply directly to the area of insurance distribution and
therefore to insurance intermediaries (intermediaries)
as of 1 October 2018 without any need for national
implementing laws.

Based on the delegated regulation concerning IBIPs,
CMS has produced this briefing note for and in
cooperation with BIPAR. The note is addressed to the
member associations of BIPAR and is intended to
provide an overview and orientation on how the
business organisation of intermediaries might need to
be adapted with regard to the new rules.

This briefing note deals with the general IBIPs
regulation requirements applicable to insurance
undertakings (insurers) and intermediaries. Please
note that the briefing note is not exhaustive and is
provided solely for general information purposes. It
should not be relied upon as legal advice. Professional
advice should always be obtained before applying the
information to particular circumstances.
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Introduction

Background

IDD directive, national laws and EU

delegated regulations

implementing

The IDD is based on the so-called Lamfalussy Process. At
Level | of this process, the EU Parliament and the Council
of the EU have adopted the IDD as a framework directive
updating the Insurance Mediation Directive (IMD) dating
from the year 2002. The Member States are required to
adopt and publish the necessary laws, regulations and
administrative provisions implementing the IDD by 1 July
2018 and to apply them by 1 October 2018 at the latest. In
this regard, the IDD does not apply directly. Actually, the
national implementing laws are decisive. With regard to the
national implementations, however, it should be noted that
the aim of the IDD is to achieve minimum harmonisation.
This means that its rules set a standard that national
legislation must meet. However, national law may exceed
the terms of the IDD in order to protect customers, provided
that such provisions are consistent with EU law, including
the IDD. The IDD thus defines a minimum standard and
generally does not prevent the national lawmakers from
maintaining or introducing more stringent rules for their
countries (see Recital 3 IDD).

In contrast to this, on Level Il the EU delegated regulations
with regard to the IDD — and thus the IBIPs Regulation as
subject matter of this briefing note — will apply directly
without any need for national implementing laws.

In addition to Level | and Level I, on Level Ill there may be
guidelines and recommendations to be issued by
EIOPA.

Delegated IBIPs Regulation

The IDD provides, in addition to the standards established
for all insurance products, a set of specific requirements
applying to the distribution of insurance-based investment
products (“IBIPs”) in particular. Therefore, within the IDD a
special regime has to be followed with regard to IBIPs. This
situation results from the intention of the European
lawmakers to provide a more or less aligned legal
framework for the distribution of investment products,
irrespective of whether investment or insurance law applies
to their distribution. For investment products in terms of
investment law, the Markets in Financial Instruments rules
are relevant (i.e. MIFIDIl  2014/65/EU; MIFIR
No 600/2014). The European lawmakers, however,
explicitly recognised the specificity of IBIPs and made them
subject to the IDD.

In addition to this, the Commission Delegated Regulation
(EU) supplementing Directive (EU) 2016/97 of the
European Parliament and of the Council with regard to
information requirements and conduct of business rules
applicable to the distribution of insurance-based investment
products (IBIPs Regulation) introduces generalised and
directly applicable requirements into EU insurance
distribution law concerning the management of conflicts of
interest, inducements and the assessment of suitability and
appropriateness and reporting to customers with regard to
IBIPs (IBIPs rules).
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Scope of application

As of what date do IBIPs rules apply?

The IBIPs Regulation will generally apply as of 1
October 2018. From this time on, the IBIPs Regulation
will then be relevant for insurance distribution in relation
to the sale of IBIPs (see Art. 1 IBIPs Regulation).

Relevant products

The IBIPs rules apply to the distribution of IBIPs only
(Art. 1 IBIPs Regulation). Therefore, only investment
products based on life insurance contracts are
concerned.

Persons addressed

The IBIPs rules apply to insurance undertakings
(insurers) and all kinds of insurance intermediaries
(intermediaries) distributing IBIPs (see Art. 1 IBIPs
Regulation).

To what extent is the principle of proportionality
relevant for the IBIPs rules?

The IDD already sets out that its rules should not be too
burdensome for small and medium-sized insurance
distributors and that one of the means by which to
achieve this objective is the proper application of the
principle of proportionality (see Recital 72 of the IDD).

Briefing Note IBIPs | 5
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Notably, the IBIPs rules under the IDD are extensive,
and significant effort is required to follow them. With
regard to the principle of proportionality, the Commission
has therefore clearly expressed in the IBIPs Regulation,
particularly with regard to the measures concerning
conflicts of interests, that the organisational measures
and procedures to manage them should be carefully
adapted to the size and activities of the intermediary or
insurer and of the group to which they may belong and
also to the risk of damage to the customer’s interests.
The Commission has emphasised that the proposed
measures should be understood as a non-exhaustive list
of possible measures and procedures. These measures
and procedures might not be of relevance to or
appropriate for all intermediaries (in particular, for small
intermediaries with a limited scope of business) (see
expressly with regard to conflicts of interest Recital 4
IBIPs Regulation). In line with this Art. 5 (1) IBIPs
Regulation, for example, requires the standard
measures to manage conflicts of interest described in
more detail by the rule only where the measures are
appropriate. Where this is not the case, intermediaries
or insurers should thus be able to adopt alternative
measures and procedures that are more suitable to
ensure, in their particular situation, that the distribution
activities are carried out in accordance with the
customer's best interests (see Recital 4 IBIPs
Regulation).

The other measures of the IBIPs Regulation concerning
inducements, suitability and appropriateness also apply
in consideration of the principle of proportionality.

Minimum harmonisation

In line with the harmonisation concept pursued, it is
emphasised in the IBIPs Regulation that the IDD is
aimed at minimum harmonisation and therefore does not
preclude the Member States from maintaining or
introducing more stringent provisions in order to protect
customers, provided that such provisions are consistent
with EU law (see Recital 14 IBIPs Regulation). The rules
of the IBIPs Regulation are also designed in such a way
that they allow the national lawmakers to maintain
stricter provisions in their national laws (see Recital 14
IBIPs Regulation). As already described above, besides
the directly applicable rules of the IBIPs Regulation,
intermediaries should in any case take a close look and
must observe the national implementing laws of their
respective home country in particular (for further details,
please see above).
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Conflicts of Interest

General considerations

The IDD already deals with conflicts of interest at
various points. The directive assumes in general that the
expanding range of different activites of many
intermediaries and insurers has increased the potential
for conflicts of interest between those different activities
and the interests of the customers (see Recital 39 IDD).

In particular, the IDD sets out explicitly the basic rules
for IBIPs that insurance distributors should put in place
appropriate and proportionate but effective arrange-
ments in order to identify and prevent conflicts of interest

from adversely affecting the

customers (Art. 27, 28 IDD).

interests of their

Based on the IDD rules, the IBIPs Regulation further
defines the steps that intermediaries and insurers are
expected to take to identify, prevent, manage and
disclose conflicts of interest and to determine the types
of conflicts of interest whose existence might damage
the interests of (potential) customers (see Art. 3 to Art. 7

IBIPs Regulation).

Conflicts of interest — step plan

Conflicts of interest which entail a risk of damage to interests of customers

Establish, implement

and maintain a Col-

policy describing

« distribution
activities where
such potential
conflicts arise

+ proceduresand
measuresto be
adoptedin orderto
manage such
conflicts

Analyse any
distribution activity

related to IBIPs with

regard to such
potential conflicts

Manage such conflicts
in accordance with the
Col-policy

Disclosure of such
conflicts as measure of
ast resort

Assess and
periodically review the
Col-policy

Keepand regularly
update record of
situations in which
such a conflicthas
actually arisen
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Identification of conflicts of interest -
step 1

The IBIPs rules concerning conflicts of interest require
insurers and intermediaries to assess their business in order
to identify potential conflicts of interests that arise in the
course of carrying out insurance distribution activities
related to IBIPs and that entail a risk of damage to the
interests of a customer (see Art. 3 (1) IBIPs Regulation).

The purpose of the assessment is to identify conflicts
adversely affecting the interests of customers with regard to
the outcome of the insurance distribution:

— either existing between the interests of the intermediary
or insurer and the interests of the customer;

—  or existing between the interests of one customer and
the interests of another customer.

In any case only such conflicts of interests are relevant
within the assessment that have the potential to influence
the outcome of the service provision to the detriment of a
customer (see Art. 3 (1) IBIPs Regulation)

Whose interests are relevant?

On the one hand, intermediaries or insurers have to
consider the interests of:

— the intermediaries or insurers themselves;

- specifically defined relevant persons; and

— any other person directly or indirectly linked by control
to the intermediary/insurer themselves and/or relevant
persons.

Definition of relevant persons | For the purposes of
the rules on conflicts of interest and their different
measures, IBIPs Regulation includes a definition of the
term relevant persons with the following content (see
Art. 2 (1) IBIPs Regulation).

Relevant persons of an intermediary or insurer are:

DIRECTOR

... partner or equivalent,
or manager of the
intermediary or insurer

AN EMPLOYEE

... of the intermediary or
insurer, as well as any other
natural person whose services
are placed at the disposal and
under the control of the inter-

mediary or insurer and who is
involved in the distribution of

IBIPs

A NATURAL PERSON

... who is directly involved in the provision
of services to the intermediary or insurer
under an outsourcing agreement for the
purpose of the distribution by the
intermediary or undertaking of IBIPs.

Together with the intermediary or insurer itself, the
persons directly or indirectly linked to the intermediary
by control are hereinafter referred to as persons on the
distribution side.

On the other hand, the intermediaries or insurers have
to consider customers’ interests.

Briefing Note IBIPs | 8
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Interests of
persons on the Interests of
distribution customer

side

Interests of
another
customer

Interests of
one customer

What situations have to be examined?

The IBIPs rules expressly require with regard to the
identification of conflicts of interest that the assessment
should consider the following situations/answers to the
following questions (see Art. 3 (2) IBIPs Regulation):

— Is it likely for any persons on the distribution side to
make a financial gain or avoid financial loss to the
potential detriment of the customer?

— Does any person on the distribution side have a
financial or other incentive to favour the interest of
another customer or group of customers over the
interest of the customer?

— Is any person on the distribution side substantially
involved in the management or development of IBIPs
and, in particular, does that person have an influence
on the pricing of those products or their distribution
costs?

Conflicts of interest policy (Col Policy) —
step 2

According to the IBIPs rules, intermediaries and insurers
must establish, implement and maintain a written
conflicts of interest policy with regard to their IBIPs
business (Col policy) (see Art. 4 (1) IBIPs Regulation).

The required written Col policy must contain the
following content (see Art. 4 (2) IBIPs Regulation):

—  description of circumstances which constitute or
may give rise to conflicts of interest entailing a risk
of damage to the interests of one or more
customers under particular consideration of the
specific insurance distribution activities carried out;

—  description of the procedures to be followed and
measures to be adopted in order to manage such
conflicts of interest and prevent them from
damaging the interests of the customer.
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Management of conflicts of interest — procedures and measures under the Col policy —

step 3

The Col policy required by the IBIPs rules must include, where appropriate, the following with regard to the
descriptions of the procedures and the measures for the management of conflicts of interest (see Art. 5 (1) IBIPs

Regulation):

[l procedures to prevent or control the
exchange of information between
relevant persons engaged in activities
involving a risk of conflict of interest
where the exchange of that
information may damage the interests
of one or more customers

Procedures and measures of Conflicts of Interest Policy
— Management of Conflicts of Interest —

| measures to prevent or limit any
person from exercising inappropriate
influence over the way in which
insurance distribution activities are
carried out by persons on the
distributor side

[ procedures to separately supervise
the relevant persons whose principal
functions involve carrying out activities
on behalf of, or providing services, to
customers whose interests may
conflict, or who otherwise represent
different interests that may conflict,
including those of the intermediary or
insurer

| measures to prevent or control the
simultaneous or sequential
involvement of a relevant person in
separate insurance distribution
activities where such involvement may
impair the proper management of
conflicts of interest

[l measures to remove any direct link
between payments, including
remuneration, to relevant persons
engaged in one activity and payments,
including remuneration, to different
relevant persons principally engaged
in ancther activity, where a conflict of
interest may arise in relation to those
activities

[ procedures with regard to gifts and
benefits which determine clearly under
which conditions gifts and benefits can
be accepted or granted and which
steps are to be taken when accepting
and granting gifts and benefits

Briefing Note IBIPs | 11
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Disclosure of conflicts of interest as a measure of with reasonable confidence , that risks of damage to the
last resort interests of the customer will be prevented (Art. 6 (1)

. IBIPs Regulation).
The IDD assumes that not all relevant conflicts of 9 )

interest adversely affecting the interests of customers
can be managed in terms of complete prevention and
that not all risks of damage to the customer resulting
from conflicts of interest can be managed and eliminated
completely by establishing standard procedures and
measures or alternative procedures and measures. In
this regard, the IDD provides that remaining conflicts
and risks must be disclosed to the customers (see Art.
28 (2) IDD).

In line with this, the IBIPs Regulation sets out that
disclosure to customers is a measure of last resort that
can be used, or better must be used, (only) where the
effective organisational and administrative arrangements
established by the intermediary or insurer to prevent or
manage conflicts of interest adversely affecting the
interests of customers are not sufficient to ensure,

Disclosure of Conflicts of Interest

Are the established standard and alternative procedures and measures for
management of conflicts of interest effective with reasonable confidence, that risk
of damage to the interests of the customer will be prevented?

I [
yes no

Dcuble check whether all management

No disclosure i
measures and procedures are utilised

yes no

) 1 1 1
Disclosure as
measure of last

resort
|| /] ! /]

Adoptmeasures
and procedures
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What information needs to be disclosed (Art. 6 (2)
IBIPs Regulation)?

In the (exceptional) case that a disclosure of conflicts of
interest is actually necessary in order to enable
customers to take an informed decision, considering the
relevant conflicts of interest, intermediaries are required
to disclose the following (see Art. 6 (2) IBIPs
Regulation):

—  description of the conflict of interest in question;

— explanation of the general nature and sources of
the conflict of interest;

—  explanation of the risks to the customer that arise
as a result of the conflicts of interest and the steps
taken to mitigate those risks; and

— a clear statement that the organisational and
administrative arrangements established to prevent
or manage conflicts of interest are not sufficient to
ensure, with reasonable confidence, that risks of
damage to the interest of the customer will be
prevented.

In what form should the disclosure take place?

In cases of a disclosure, the described information has
to be disclosed to the customer using a durable medium
(see Art. 28 (3) IDD).

At what point in time should the disclosure be
undertaken?

In the (exceptional) case that organisational and
administrative arrangements and other measures are
not sufficient to ensure, with reasonable confidence, that
risks of damage to the interests of the customer will be
prevented (see Art. 6 IBIPs Regulation, Recital 5 IBIPs
Regulation), the disclosure must take place in good time
before the conclusion of an insurance contract
relating to IBIPs (see Art. 28 (2) IDD).

Review of the Col policy, record keeping
and internal reporting — step 4

Review of the Col policy

The Col policy has to be periodically reviewed, at least
on an annual basis. The aim of the review is to take
appropriate measures to address any deficiencies and
to adapt the Col policy in this respect (see Art. 7 (1)
IBIPs Regulation).

Record keeping and internal reporting

According to the IBIPs rules, intermediaries and insurers
must keep and regularly update a record of the
situations in which conflicts of interest entailing a risk of
damage to the interests of customers have actually
arisen or — in case of an ongoing service or activity —
may arise in the future.

Internal reporting

The senior management of the intermediary or insurer
must receive on a frequent basis, and at least annually,
written reports on the recorded situations (see Art. 7 (2)
IBIPs Regulation).

Briefing Note IBIPs | 13
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Risk: Conflicts of interest which entails a risk of damage to interests of customers

Conflicts of Interest Policy

Identification Management

Continuous assessment of Manage potential conflicts
intermediary regarding

potential relevant conflicts of Disclosures
interest entailing a risk of T ey whoro procedures and as measure
damage to the interests of and measures ISSEUIES SIEHOLSUCICE of last resort
customers between
intermediary customer standard alternative
and and
methods methods
customer customer
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Inducements

Background

Even though the term inducement is not defined in the
IDD, it is already stated in the directive that appropriate
and proportionate arrangements in order to avoid
detrimental impacts on the quality of the services to
customers must also be made with regard to
commission or any non-monetary benefit linked to the
distribution of IBIPs paid to or paid by any party, except
by or on behalf of the customer (see Recital 57 IDD).

Besides the subject of conflicts of interest, the IDD
contains a distinct competence to issue a delegated act
to specify the criteria for assessing whether
inducements paid or received by an intermediary or an
insurer have a detrimental impact on the quality of the
relevant service to the customer and, beyond that,
comply with the obligation of the intermediary or insurer
to act honestly, fairly and professionally in accordance
with the best interests of the customer (see Art. 29 (4)
IDD). In line with this, the IBIPs Regulation takes up the
subject of inducements separate from the subject of
conflicts of interest in an article of its own (see Art. 8
IBIPs Regulation).

Definition of inducement and inducement
schemes

According to the IBIPs Regulation, inducement means
any fee, commission, or any non-monetary benefit
provided by or to such an intermediary or insurer in
connection with the distribution of IBIPs, to or by any
party except the customer involved in the transaction in
question or a person acting on behalf of that customer
(see Art. 2 (2) IBIPs Regulation).

Furthermore, an inducement scheme means a set of
rules governing the payment of inducements, including
the conditions under which the inducements are paid
(Art. 2 (3) IBIPs Regulation).

Detrimental impact on the quality of IBIPs
services

The IBIPs rules on inducements are aimed at identifying
and avoiding inducements and inducement schemes
that have a detrimental impact on the quality of services
concerning IBIPs to the customers. Such a detrimental
impact is assumed in cases where an inducement or an
inducement scheme is of such a nature and scale that it
provides an incentive to carry out insurance distribution
activities in a way that is not in compliance with the
obligation to act honestly, fairly and professionally in
accordance with the best interests of the customer (Art.
8 (1) IBIPs Regulation).
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Assessment of detrimental impact

The IBIPs rules require that intermediaries and insurance undertakings assess whether inducements or inducement
schemes have a detrimental impact on the quality of the relevant service to the customer.

The assessment must be performed in terms of an overall analysis of factors which may increase or decrease the risk
of detrimental impact on the quality of the relevant service to the customer (Art. 8 (2) sentence 2 IBIPs Regulation).

Overall analysis inducement

N all relevant factors
which may increase or
decrease the risk of
detrimental impact on
the quality ofthe
relevant service to the
customer

~_

B any organisational
measures taken by the
intermediary or insurer
carrying out distribution
activities to prevent the
risk of detrimental
impact (Art. 8 (2)
sentence 1 Regulation
IBIP)

| —

Criteria regarding assessment of detrimenta

pacts of inducements (Art. 8 (2)) Regulation

on IBIPs

M Is the inducement or inducement scheme capable of
providing an incentive to the intermediary or insurer to
offer or recommend a particular insurance product or a
particular service to the customer despite the fact that the
intermediary or insurer would be able to offer a different
insurance product or service which would better meet the
customer's needs?

M s the inducement entirely or mainly paid at the

moment of the conclusion of the insurance contract, or
does it extend over the whole term of that contract?

M Is the inducement or inducement scheme solely or
predominantly based on quantitative commercial criteria,
or does it take into account appropriate qualitative criteria,
reflecting compliance with applicable regulations, the
quality of services provided to customers and customer
satisfaction?

M Does an appropriate mechanism for reclaiming the
inducement in case the product lapses or is surrendered
at an early stage or in case the interests of the customer
have been harmed exist?

Il What is the relation between the value of the
inducement paid or received and the value of the product
and the services provided?

M Does a variable or contingent threshold in any form or
any other kind of value accelerator exist which is unlocked
by attaining a target based on volume or value of sales?
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Assessment of Suitability and Appropriateness
and Reporting to Customers

“Advice”
in terms of a personalised recommendation

yes no
Ml
advised sale non-advised sale
e
assessment of assessment of
suitability appropriateness

e .
Overall Process Chart Advised and Non-Advised Sale
}7 Advised sale 4‘ }7 Non-advised sale 4‘

Partu:ulatr Iflps In case of derogation/
rz:gl::mjndc:d exemption for non-complex
investment product of the
national implementing laws
Personal recommendation including Particular IBIPs No assessment of
assessment of suitability and statement requested or appropriateness
regarding offered necessary
Ob, di
jective product .
Investment Financial Kno:;\zdge in#ormatiopn and Particular non-complex
objectives situation . assessment of IBIPs requested or
experience g offered
g e iy e iy e appropriateness
reﬁardinﬁ: l
—
Kno;:zdge Objective product
. information
experience
g
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Background

The IDD introduces the requirement of an assessment
of suitability or appropriateness and reporting to
customers concerning IBIPs (see Art. 30 IDD).

Assessment of suitability or assessment of appro-
priateness of IBIPs

The IDD thus distinguishes between an assessment of
suitability (see Art. 30 (1) IDD) and an assessment of
appropriateness (see Art. 30 (2) IDD) with regard to
IBIPs, the two assessments having different functions
and characteristics and being different in scope. Which
assessment needs to be made depends on the
distribution  activities  actually carried out by
intermediaries or insurers.

Advised sale and non-advised sale

In line with this, it is appropriate to differentiate between
an advised sale including a personalised recommen-
dation and a non-advised sale not including such a
personalised recommendation.

It can be concluded from the above that prior to any
conclusion of an insurance contract (advised or non-
advised), the intermediary or insurer must specify, on
the basis of information obtained from the customer, the
demands and the needs of that customer and must
provide the customer with objective and comprehensible
information about the insurance product to allow that
customer to take an informed decision (see Art. 20 (1)
IDD).

Based on this general rule, however, the differentiation
between an advised sale and a non-advised sale is of
particular relevance to the scope, function and
characteristic of the assessment regarding IBIPs.

Advice in terms of the IDD

The IDD provides that, for all kinds of insurance
products, any contract proposed must be consistent with
the customer’s insurance demands and needs (see Art.
20 (1) sentence 2 IDD).

According to this, an analysis and assessment of the
demands and the needs of the customer are necessary
in any case. Beyond that, where advice in the sense of a
personalised recommendation is given, the IDD requires
that the distributor must explain why a particular product
would best meet the customer's demands and needs
(see Art. 20 (1) IDD).

For such advice or personal or personalised recommen-
dation, a closer analysis and assessment of the cus-
tomers’ demands and needs are apparently required in
cases where no such advice or personalised
recommendation is given.

Advice is defined in the IDD as the provision of a
personalised recommendation to a customer,
—  either at the request of the customer or

— at the initiative of the insurance distributor, in
respect of one or more insurance contracts (see
Art. 2 (1) and (15) IDD).
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Assessment of Suitability

Advised Sale
Assessment of Suitability

Obtain information
relevant for
assessment of
suitability

Conduct assessment
of suitability

Provide suitability
statement

Advised sale as area of application

The assessment of suitability applies in all cases of an
advised sale. The intermediary or insurer should be
enabled by the assessment of suitability to advise the
customer in terms of a personal recommendation with
regard to which IBIPs are suitable in the customer’s
particular case (see Art. 30 (1) sentence 1 IDD).

The IBIPs Regulation sets out that the assessment of
suitability should be performed not only with regard to
recommendations to buy IBIPs, but also for all personal
recommendations made during the lifetime of that
product. All such personal recommendations regarding
IBIPs should thus be based on a thorough analysis of
the knowledge and experience and the financial
situation of the individual customer (see Recital 8 IBIPs
Regulation).

Information to be obtained for the
assessment of suitability

The IBIPs rules set out that in the event of an advised
sale, intermediaries or insurers must determine within
the framework of an assessment of suitability the extent
of the information to be collected from the (potential)
customer in light of all the features of the personal
recommendation to be provided to the customer.

Communication with customers concerning the
assessment of suitability

According to IBIPs rules, intermediaries and insurers
must inform customers, clearly and simply, that the
reason for assessing suitability of IBIPs is to enable
them to act in the customer’s best interests. Ambiguity
or confusion about their responsibilities in the process of
assessing the suitability should be avoided (see Art. 11
IBIPs Regulation).
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What information must be collected?

Based on the IDD, the IBIPs Regulation requires that
intermediaries or insurers must obtain the following
information, in particular, for the assessment of
suitability regarding IBIPs:

— Information concerning the knowledge and
experience of the customer in the investment field
relevant to the specific type of product or service
(see Art. 30 (1) IDD in conjunction with Art. 9 (2)
IBIPs Regulation).

— Information on the financial situation of the
customer, including the customer’s ability to bear
losses (see Art. 30 (1) IDD in conjunction with Art. 9
(3) IBIPs Regulation).

— Information on the customers investment
objectives, including the customer's risk tolerance
(see Art. 30 (1) IDD in conjunction with Art. 9 (4)
IBIPs Regulation).

Check list

The following aspects are examples of features which
might be relevant for the suitability assessment. The list
should in no case be regarded as exhaustive:

- age;

- lifestyle;

— recent or upcoming life events (e.g. marriage,
divorce, college tuition, retirement and planned
medical expenses);

—  other investments;

— financial experience, situation and needs, which
might include questions about annual income and
liquid net worth;

—  tax status, such as marginal tax rate;

— investment objectives, which might include
generating income, funding retirement, buying a
home, preserving wealth or market speculation;

— investment experience;

— investment time horizon, such as the expected time
available to achieve a particular financial goal,

— liquidity needs (which is the customer’s need to
convert investments to cash without incurring a
significant loss in value);

—  risk tolerance (which is a customer’s willingness to
risk losing some or all of the original investment in
exchange for greater potential returns).

Switching: Assessment of suitability with regard to
switching of investments

The IBIPs Regulation assumes a particular importance
of an assessment of suitability for decisions to switch the
underlying investment assets or to hold or sell IBIPs
(see Recital 8 IBIPs Regulation).
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When an intermediary or insurer provides advice that
involves switching between underlying investment
assets, the IBIPs rules also require that the following
information is collected:

— the customer's existing underlying investment
assets;

—  the recommended new investment assets.

Furthermore, IBIPs rules require that the intermediary or
insurer must perform an analysis of the expected costs
and benefits of the switch, so that they are reasonably
able to demonstrate that the benefits of switching are
expected to be greater than the costs (see Art. 9 (7)
IBIPs Regulation).

Reliability of information

Intermediaries and insurers are required by the IBIPs
rules to ensure that the information collected for the
assessment of suitability is reliable (see Art. 10 IBIPs
Regulation). Such steps must include the following, in
particular:

— ensuring that customers are aware of the
importance of providing accurate and up-to-date
information;

— ensuring that all tools, such as risk assessment
profiling tools or tools to assess a customer’s
knowledge and experience, employed in the
assessment of suitability process are fit for purpose
and are appropriately designed for use;

— ensuring that questions used in the process are
likely to be understood by the customer and to
capture an accurate reflection of the customer’s
objectives and needs and the information
necessary to undertake the assessment of
suitability;

— taking steps, as appropriate, to ensure the
consistency of customer information, such as
considering whether there are obvious inaccuracies
in the information provided by the customer.

Prohibition of a personal recommendation and
additional rules with regard to the information to be
obtained

Where an intermediary or insurer does not obtain the
information required for the assessment of suitability, the
IBIPs rules require expressly that the intermediary or

insurer may not provide advice in terms of a personal
recommendation of IBIPs to the customer at all (see Art.
9 (5) IBIPs Regulation).

Beyond that, intermediaries and insurers must pay
attention to the following additional rules in connection
with the information to be obtained for the assessment
of suitability regarding IBIPs:

—  The intermediary or insurer must not discourage a
(potential) customer from providing the information
required insofar (see Art. 17 (2) IBIPs Regulation).

—  Where information required insofar has already
been obtained, intermediaries and insures must not
request it anew from the customer (see Art. 17 (3)
IBIPs Regulation).

—  The intermediary or insurer is entitled to rely on the
information provided by its (potential) customers
unless it is aware or ought to be aware that the
information is manifestly out of date, inaccurate or
incomplete (see Art. 17 (4) IBIPs Regulation).

Suitability statement to be provided

According to the IBIPs rules, intermediaries and insurers
must provide a suitability statement based on the
assessment of suitability to the customers.

What must be included in the suitability statement?

Based on the IBIPs Regulation, the suitability statement
has to include the following elements:

— an outline of the advice given;

— information on how the personal recommendation
provided is suitable for the customer, particularly
how it is in line with:

e the customer’s investment objectives,
including that person’s risk tolerance;

. the customer’s financial situation, including
that person's ability to bear losses;

e the customer’s knowledge and experience
(see Art. 14 (1) IBIPs Regulation).

— information on whether the recommended IBIPs are
likely to require the customer to seek a periodic

review of their arrangements (see Art. 14 (2) IBIPs
Regulation).
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— in an official language of the Member State in which
the risk is situated or of the Member State of the
commitment or in any other language agreed upon
by the parties; and

—  free of charge.

However, especially with regard to the requirement that
the suitability statement must be provided on paper,
certain exemptions and facilitations apply. Under certain
conditions, a provision by way of a durable medium
other than paper or via a website is feasible (see Article
23 (2) to (4) IDD).

In addition to this, the IDD provides that where the
contract is concluded using a means of distance
communication which prevents the prior delivery of the
suitability statement, intermediaries and insurers may
provide the suitability statement on a durable medium
immediately after the customer is bound by any contract,
provided that both of the following conditions are met:

— the customer has consented to receiving the
suitability statement without delay after the
conclusion of the contract; and

— the intermediary or insurer has given the customer
the option of delaying the conclusion of the contract
in order to receive the suitability statement in
advance of such conclusion.

At what point in time and in what form does the
suitability statement need to be provided?

The IBIPs Regulation does not contain any references to
the time and form in which the suitability statement
needs to be provided to the customer. However, the IDD
already sets out in this respect that when providing
advice on IBIPs, intermediaries and insurers must, prior
to the conclusion of the contract, provide the
customer with a suitability statement on a durable
medium specifying the advice given and how that
advice meets the preferences, objectives and other
characteristics of the customer (see Art 30 (5) IDD).

Beyond that, the IDD refers to Article 23 (1) to (4) IDD.
According to this rule, the suitability statement should be
communicated to the customer:

— generally on paper;

— in aclear and accurate manner, comprehensible to
the customer;

Briefing Note IBIPs | 22



| Briefing Note — IDD Delegated Regulations — IBIPs

Unsuitable products

The IBIPs rules require that an intermediary or insurer
may not make a recommendation where according to
the assessment of suitability none of the products are
suitable for the (potential) customers (see Art. 9 (6)
IBIPs Regulation).

Since the market exposure of IBIPs depends largely on

the choice of underlying investment assets, such IBIPs

may, in particular, be unsuitable for the customer due to:

— therisks of those assets;

—  the type or characteristics of the product;

— the frequency of switching of underlying investment
assets;

— anunsuitable portfolio of underlying investments.

Group insurance

With regard to group insurance, the intermediary or
insurer must establish and implement a policy as to who
is to be subject to the assessment of suitability where an
insurance contract is concluded on behalf of a group of
members and each individual member cannot take an
individual decision to join. Such a policy must also
contain rules on how that assessment will be conducted
in practice, including from whom information about
knowledge and experience, financial situation and
investment objectives is to be collected (see Art. 13
IBIPs Regulation).

Assessment of Suitability

Information required

: . Knowledge
Investment Financial 9
- I and
objectives situation .
experience

Sufficient data/information

| —— |

Is there a suitable
product available?

Insufficient data/information

——

Ask customer

| s |
Non-advised sale again
wanted instead? T —
no
yes E—T
no
yes Insufficient
data/information
| S | E 1
Suitability =
statement and No recommendation
recommendation e
e I T Assessment of
appropriateness
(see below)
_
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Assessment of Appropriateness

Non-Advised Sale

Assessment of Appropriateness

Obtain information
relevant for
assessment of
appropriateness

Conduct assessment
of appropriateness

If necessary provide
appropriateness
warning

Non-advised sale as area of application

The IBIPs Regulation sets out that the assessment of
appropriateness has to be conducted generally in all
cases where IBIPs are sold without providing advice in
the sense of a personal recommendation. Therefore,
intermediaries and insurers are required to perform such
an assessment of appropriateness in all situations
where, in conformity with the applicable rules of their
national law, the customer requires a non-advised sale
(see Recital 12 IBIPs Regulation).

Beyond that, an assessment of appropriateness must be
conducted (see Recital 12 IBIPs Regulation):

— where an assessment of suitability cannot be
performed because the necessary information
about the customer's financial situation and
investment objectives cannot be obtained; and

— the customer agrees, in conformity with the
applicable rules of national law, to proceed with
concluding the contract as a non-advised sale.

Information to be obtained for the
assessment of appropriateness

Based on the IDD, the IBIPs Regulation requires that
intermediaries or insurers must obtain information
concerning the knowledge and experience of the
customer in the investment field relevant to the
specific type of product or service within the
framework of the assessment of appropriateness (see
Art. 30 (2) IDD in conjunction with Art. 17 (1) IBIPs
Regulation).
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Beyond that, intermediaries and insurers should also
pay attention to the following general rules in connection
with the information to be obtained for the assessment
of appropriateness regarding IBIPs:

—  The intermediary or insurer must not discourage a
(potential) customer from providing the information
required insofar (see Art. 17 (2) IBIPs Regulation).

—  Where information required insofar has already
been obtained, intermediaries and insurers may not
request it anew from the customer (see Art. 17 (3)
IBIPs Regulation).

—  The intermediary or insurer must be entitled to rely
on the information provided by its (potential)
customers unless it is aware or ought to be aware
that the information is manifestly out of date,
inaccurate or incomplete (see Art. 17 (4) IBIPs
Regulation).

Appropriateness warning

It can be inferred already from the IDD that an
intermediary or insurer who concludes, on the basis of
the obtained information, that the product is not
appropriate for the (potential) customer must warn the
(potential) customer to that effect (see Art. 30 (2) IDD).

An appropriateness warning notice is thus required. This
notice can be provided in a standardised format
corresponding to the requirements of the IDD.

Time and form of the appropriateness
warning?

The time and form of the appropriateness warning are
not expressly stated in the IDD or in the IBIPs
Regulation. As a general rule, intermediaries are well
advised to give the warning prior to the conclusion of the
contract. It can be assumed that an oral warning would
not suffice to meet the requirements of a standardised
format. It should therefore be handed out on paper or
another durable medium (for further details, please see
Time and form of the suitability statement).

Execution only: National exemptions
applying to specific IBIPs and distribution
situations

The IDD provides the option for the national lawmakers
to exempt particular IBIPs and distribution situations
from the requirement to conduct an assessment of
appropriateness.

In the event of non-advised sales of so-called non-
complex products, it can be the case that not only does
the requirement for an assessment of suitability not
apply but — depending on the respective national imple-
mentation — also no assessment of appropriateness is
required for such products in such situations. This type
of sale is often referred to as “execution only” as a
transaction merely executed without any advice or
assessment of the customer's personal situation.
However, in accordance with Article 20(1) IDD as well in
this case, it is still necessary for distributors to specify
the demands and needs of the customer.

With regard to “execution only sales”, further detail is
provided by the Report on Guidelines under the IDD on
IBIPs that incorporate a structure which makes it difficult
for the customer to understand the risks involved
(EIOPA BoS 17/204).
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Requirements for derogation

According to the IDD, the national lawmakers may
exempt IBIPs distribution situations in the event of non-
advised sales from a requirement to conduct an
assessment of appropriateness (see Art. 30 (3) IDD)
where all of the following criteria are fulfilled:

—  the insurance distribution activity is carried out on
the initiative of the customer; (and)

—  the customer has been clearly informed that, in the
provision of the distribution activity, (i) the
intermediary or insurer is not required to assess the
appropriateness of the |IBIPs or insurance
distribution activity provided or offered and (ii) that
the customer does not benefit from the
corresponding protection of the relevant conduct of
business rules; (and)

—  the intermediary or insurance undertaking complies
with its obligations under Art. 27 and Art. 28 IDD
with regard to conflicts of interest; (and)

—  the distribution activities refer:

e either to contracts which only provide
investment exposure to the financial
instruments deemed non-complex under the
MiFID Il and do not incorporate a structure
which makes it difficult for the customer to
understand the risks involved;

e other non-complex IBIPs for the purpose of the
relevant IDD rules.

Under what conditions can a product be regarded as
other non-complex IBIP in terms of the IDD rules is
specified in more detail in the IBIPs Regulation.
According to this, the criteria is fulfiled where the
product satisfies all of the following criteria (see Art 16
Regulation of IBIPs):

it includes a contractually guaranteed minimum
maturity value which is at least the amount paid by
the customer after deduction of legitimate costs;

it does not incorporate a clause, condition or trigger
that allows the insurer to materially alter the nature,
risk, or pay-out profile of the IBIP;

it provides options to surrender or otherwise realise
the IBIPs at a value that is available to the
customer;

it does not include any explicit or implicit charges
which have the effect that, even though there are
technically options to surrender or otherwise realise
the IBIP, doing so may cause unreasonable
detriment to the customer because the charges are
disproportionate to the cost to the insurance
undertaking;

it does not in any other way incorporate a structure
which makes it difficult for the customer to
understand the risks involved.
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Assessment of Appropriateness
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Overall Process Chart Advised and Non-Advised Sale
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Reporting to Customers and Retention of

Records

Periodic report to customers

The IDD and the IBIPs Regulation require that
intermediaries or insurers must provide the customer at
least annually with a periodic report, on a durable
medium (see above), on the services provided to and
transactions undertaken on behalf of the customer. The
required periodic report must provide a fair and
balanced review of the services provided to and
transactions undertaken on behalf of that customer
during the reporting period and must include, where
relevant, the total costs associated with these services
and transactions, and the value of each underlying
investment asset (see Art. 30 (5) IDD, Art. 18 IBIPs
Regulation).

Retention of records

The IBIPs rules require that the intermediaries or
insurers maintain records of the assessment of
suitability or assessment of appropriateness (see Art. 19
(1) IBIPs Regulation).

The record must include:
— the information obtained from the customer; and
— any documents agreed with the customer:
e documents that set out the rights of the parties
e other terms under which the intermediary or
insurer will provide services to the customer.

Such records must be retained, according to the IBIPs
rules, for at least the duration of the relationship
between the intermediary or insurer and the customer
(see Art. 19 (1) IBIPs Regulation).

Additional requirements in the case of an
assessment of suitability

Additionally, in the case of an assessment of suitability,
the record must also include the following (see Art. 19
(2) IBIPs Regulation):

—  the result of the assessment of suitability;

—  the recommendation made to the customer and the
suitability statement (statement provided in
accordance with Art. 14 (1) IBIPs Regulation);

— any changes made by the intermediary or insurer
with regard to the assessment of suitability, in
particular, any change to the customer’s risk
tolerance;

— any changes to the underlying investment assets.

Additional requirements in the case of an
assessment of appropriateness

For an assessment of appropriateness, the record must
include the following, rather than the additional
information for an assessment of suitability (see Art. 19
(3) IBIPs Regulation):
—  the result of the assessment of appropriateness;
—  warnings
e any warning given to the customer where an
IBIP was assessed as potentially inappropriate
for the customer,
e any warning given to the customer where the
customer did not provide sufficient information
to enable the intermediary or insurer.
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—  the result of the assessment of appropriateness;
- warnings
e any warning given to the customer where an

IBIP was assessed as potentially inappropriate
for the customer,

e any warning given to the customer where the
customer did not provide sufficient information
to enable the intermediary or insurer to assess
the appropriateness of an IBIP.

—  the result of the assessment of appropriateness;
- warnings
e any warning given to the customer where an

IBIP was assessed as potentially inappropriate
for the customer,

e any warning given to the customer where the
customer did not provide sufficient information
to enable the intermediary or insurer to assess
the appropriateness of an IBIP.

In the event of warnings, it needs to be recorded in

each case:

e whether the customer asked the intermediary
or insurer to proceed with concluding the
contract despite the warning

(where applicable) whether the intermediary or insurer
accepted the customer’s (special) request to proceed
with concluding the contract.

Briefing Note IBIPs | 30



